UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

BRENDA PACKARD,
Plaintiff
V. Docket No. 03-233-P-H

JO ANNE B. BARNHART,
Commissioner of Social Security,
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REPORT AND RECOMMENDED DECISION*

ThisSocia Security Disability (“SSD”) apped rai ses questions concerning the sandard applied by
the adminigrative law judge to the evidence presented at the hearing held before her, the existence of
limitations beyond thosefound by the adminigtrativelaw judge beforethe date last insured, the eva uation of
the plaintiff’ stestimony concerning pain, the weight givento the opinion of atregting physician and thefailure
of the vocational expert to provide specific references to the Dictionary of Occupationa Titles. |

recommend that the court affirm the commissone’ s decision.

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon which she seeksreversal
of the commissioner’ s decision and to compl ete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on April 28, 2004 pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrtive
law judge found, in rlevant part, that the plaintiff, who had not engaged in substantia gainful activity snce
December 31, 1993, acquired sufficient quarters of coverageto remaininsured only through December 31,
1998, Findings 1 & 2, Record at 20; that the plaintiff had multiple sclerosis, neck pain and back pain that
were savere but which did not meet or equd the criteriaof any impairment listed in Appendix 1 to Subpart
P, 20 C.F.R. Part 404 (the “Lidtings’), Finding 3, id.; that her statements concerning her impairmentsand
their impact on her ability to work were not entirdy credible, Finding 4, id.; that she lacked the residua
functional capacity to lift and carry more than 20 pounds, or more than 10 pounds on aregular basis, and
that she would dso require a St/stand option, Finding 5, id.; that she was unable to perform her past
relevant work as a licensed practica nurse, Finding 6, id.; that her functiona capacity for the full range of
sedentary or light work was diminished by her need for asit/stand option, Finding 7,id.; that given her age
onthedatelast insured (48), high school education, skilled work experience and exertiona capacity for light
work, application of section 404.1569 and Rule 201.21 of Appendix 2 to Subpart P, 20 C.F.R. Part 404
(the “Grid”) would direct a conclusion that the plaintiff was not disabled, Findings 811, id. at 21; that
athough the plaintiff was unableto perform thefull range of light and sedentary work, shewould have been
cgpable of performing work that existed in Sgnificant numbersin the nationd economy, resultinginafinding
that she was not disabled within the framework of the Grid rule, Finding 12, id.; and thet the plaintiff
therefore was not under a disability at any time through the date last insured, Finding 13,id. The Appedls
Council declined to review the decison, id. at 8-10, making it thefina determination of the commissioner,
20 C.F.R. 8 404.981; Dupuisv. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1<t Cir.

1989).



The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination made must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 5 of the sequentia evaluation process. At Step 5, the
burden of proof shifts to the commissioner to show that aclaimant can perform work other than her past
rdevant work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissoner’s
findingsregarding the plaintiff’ sresidua work cagpacity to perform such other work; Rosado v. Secretary of
Health & Human Servs,, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff first contends that the adminigrative law judge “gppl[ied] the wrong standard to
determine[her] digibility for disability benefits” pointing to her satementsthat the plaintiff’ sability toridea
horse “a few times over the summer™ was inconsstent with “an individua who is unable to perform any
work activities’ and that the plaintiff had attempted to ride asnowmobile. Itemized Statement of Specific
Errors (“ltemized Statement”) (Docket No. 7) at 1-2. Contrary to the plaintiff’s assertion, the
adminigrative law judge did not require the plaintiff to prove that she was unable to perform any work
activity. Her opinion, considered a a whole, applies the appropriate legd standard. The statement
regarding riding a horse was made in the context of evaluating the plaintiff’s credibility. Record at 17-18.

The plaintiff had testified thet as of the date last insured she was unable to do “sit down typework,” id. at



40-41, which could reasonably be construed as an assertion that she was unable to work at dl. The
plantiff’ sattorney said a the hearing that the plaintiff’ s“work limitationswould prohibit her from doing any
work.” Id. at 25-26. Both of the administrative law judge's observations which the plaintiff isolates’
condtitute acceptable discusson of the reasons why the adminidrative law judge found the plaintiff's
testimony to be “not entirely credible” id. at 20, an exerciserequired by Socid Security Ruling 96-7p.
Socid Security Ruling 96-7p (“SSR 96-7p”), reprinted in West’'s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2003) at 134-36. Theadminigrativelaw judge sopinion cannot reasonably be
interpreted to rest solely on the two isolated statements identified by the plaintiff.

The plaintiff next contendsthat sheisentitled to remand because“[t]hereismedica evidenceinthe
record which would support that [her multiple sclerosis] existed prior to her date last insured” and because
she* had much more of asignificant back problem than the Administrative Law Judge hasfound.” Itemized
Statement at 3-4. With respect to thefirst claim, the plaintiff citesan MRI donein 1988 “for an evauation
of Multiple Scleross” 1d. a 3. That evauationresulted ina“norma bran MRI study” and aspind study
“unremarkable’ except for degeneration and mild bulging of the L-4-5and L-5S-1 disks. Record at 240.
This evidence does not establish that multiple sclerosis was present in 1988, and in fact a later treating
physician noted in 1991 that the plaintiff’ s “work-up for MSin 1988. . . was negative.” Record at 243.
Evenif the 1988 record could somehow be construed to show the presence of multiple sclerosis, however,
itistheplaintiff’ sburden to show that it condtituted a severe impairment before the detelast insured. Here,

the plaintiff’ sown testimony isthat sheworked full-time asalicensed practical nurse through 1993 and that

2 Contrary to the plaintiff’s characterization, the administrative law judge’ s second statement — “Shewasabletoridea
snowmobile and fell off the snowmobile,” Record at 17 — cannot reasonably be construed, based on the evidencein the
record, id. at 192-93, to refer to “aonetime attempt at snowmobiling,” Itemized Statement at 2. The only referencesto
snowmohiling in the record are dated in February 2002 and refer to “afall from asnow mobile” and the plaintiff’ sfall “from
(continued on next page)



gheleft that job for reasons unrel ated to her health. Record at 28, 94. Thereisno medica evidence of any
limitations caused by multiple sclerosis from 1993 through December 1998, when the plaintiff was last
insured. The diagnosis of multiple scleross was not made until 2001. Record at 163, 180. The plaintiff
offersno evidencethat would alow, let done compd, the commissoner toinfer from that diagnosisthat the
condition caused significant limitationsin 1998. Theadminigtrative law judge correctly observed that “there
is no evidence that [the plaintiff] was suffering from symptoms of this process at any time prior to her date
last insured.” Record at 17.

With respect to the “back problem,” the plaintiff reies on MRIs done in 1988, 1994 and 1996.
Itemized Statement at 3. However, as the adminigtrative law judge noted, surgery was performed on the
plaintiff’ sback on December 12, 1996 and there was no evidence that she sought trestment thereafter for
back pain until June 16, 2000, Record at 16, well after the datelast insured.®> The adminigtrative law judge
did “assume that the clamant did have some residud effects’ of the back surgery before her date last
insured and accordingly limited her resdud functiond capacity to light or sedentary work. 1d. at 18.
Nothing further was required with respect to the effects of the plaintiff’ sback pain, whichisasoanissueon
which she bore the burden of proof.

The plaintiff next asserts that the adminidrative law judge erred in her evaluation of the plaintiff's

credibility with respect to her testimony concerning pain because“dl of her treating phys cians documented

her snowmobile.” Record at 192, 193.

% At oral argument, counsel for the plaintiff asserted, without citation to the record, that Dr. Sangalang reported chronic
back and neck pain during this period and put the plaintiff on Ultram “for anumber of years.” However, Dr. Sangalang’s
written report does not mention any back or neck pain after 1996, Record at 264, and his virtually indecipherable
handwritten notes for the period from January 1997 through June 13, 2000, id. at 278-80, show oneidentifiable referenceto
neck painin April 1997, id. at 279, and one prescription for Ultram with no identified purpose on April 17, 2000, id. & 280.
This is insufficient evidence to establish that the plaintiff’s back pain was a severe impairment before the date last
insured. The plaintiff isleft with her own testimony, for which her counsd at oral argument again offered no citation to the
record, which may not serve alone as evidence of asevereimpairment. 20 C.F.R. § 404.1529(a) & (b).



her pain,” and Dr. Sangalang “had her on Ultram for severa years. . ., placed her on Flexeril and believed
thet her painwas so Sgnificant thet heordered MRIS.” Itemized Statement at 4-5. Theassertionthat “dl of
her treating physicians documented her pain” is unaccompanied by any citation to the record and

accordingly cannot be evaluated. A conclusory assertionthat “[t]hepainin her low back was documented
by objective medica evidence,” id. at 5, unsupported by citationsto the record, cannot provide abasisfor
remand. Neither the prescribing of medications for pain nor the ordering of an MRI is necessarily
incong stent with the adminigtrative law judge s conclusion, supported by the andysisrequired by SSR 96-

7p, that the plaintiff’s own testimony concerning the effects of her pain was not entirely credible. It isthe
degree of that pain, not its very existence, that is typicdly at issue in connection with the evauation of a
clament' s credibility.

The plaintiff’s next asserted ground for remand is that the adminigtrative law judge faled to give
proper weight to the opinion of atresting physician, Leonard Kaminow, M.D., “essentidly . . . that she had
the ability to do lessthan sedentary typework.” 1d. at 5. The opinion to which sherefersis dated October
10, 2002, well after the date last insured. Record at 221-25. She states that Dr. Kaminow had been
treeting her snce December 11, 2001 and based his opinions* upon the fact that he had MRIsof her brain
frommany yearsearlier and thefact that the Claimant was complaining of Multiple Sclerosistype complaints
from at least 1988." Itemized Statement at 5-6. The latter assertion is unsupported by Dr. Kaminow's
medica records, counse for the plaintiff was unable a ord argument to identify any such entry in those
records. There is Smply no indication in Dr. Kaminow's records that any of the limitations he identifies
were present before December 31, 1998. Contrary to the plaintiff’ sassertion, the administrativelaw judge
was not required to “[take] the opportunity to determine whether or not Dr. Kaminow’ s opinions related

further back than the datethat he completed theform.” Id. at 6. The burden to produce such evidencewas



on the plaintiff, who was represented by counsd. See generally Shaw v. Secretary of Health & Human
Servs, 25 F.3d 1037 (table), 1994 WL 251000 (1st Cir. June 9, 1994), at **5.

The plaintiff also contendsthat the administrative law judge wrongly disregarded the conclusions of
Lee Kenddl, M.D., a neurologist who “diagnosed her with fibromyalgia and mild osteoarthritis in her
fingers” Itemized Statement at 6. Dr. Kendall’ srecords, generated in 1991, reflect that he“ suspect[ed]”
mild osteoarthritis in the plaintiff’s fingers, but thet the xrays he ordered to confirm this showed “no
evidence for arthritis” Record at 247-48. As previoudy noted, the plaintiff was working as alicensed
practical nurse at thistime, and continued to do so for two moreyearstheresfter. Dr. Kenddl’ srecordsdo
not include any evidence of sgnificant limitations on the plaintiff’s aility to perform work activities as a
result of the fibromyagia, and certainly cannot reasonably be interpreted to impaose limitations more
extensve than those found by the administrative law judge.

The plaintiff next assarts that the adminigrative law judge committed reversible error by faling to
obtain the codes used in the Dictionary of Occupational Titles for dl of the jobs identified by the
vocationa expert in response to the administrative law judge’ s hypothetical questions. Itemized Statement
a 7. The adminidrative law judge did defer the request of the plaintiff’ s attorney at the hearing that the
vocationa expert identify the codes, stating that shewould “ ask him to do that after the hearing.” Record at
44. The plaintiff now asserts that these codes “were never provided to the Claimant nor her atorney.”
Itemized Statement a 7. Thereisno indication in the record that the plaintiff ever raised thisissue with the
adminigrative law judge or the Appeds Council post-hearing. Whileadamant pursuingjudicid review of
the commissioner’ s decision does not waive any issues by failing to include them in arequest for review by
the Appeals Council, Smsv. Apfel, 530 U.S. 103, 105 (2000), the plaintiff’ scounsd would haveactedin

her best interest had he smply reminded the adminigrative law judge of her promise. In any event, the



codes arereadily obtainablefrom theDictionary of Occupational Titlesgiventhejobtitiesindudedinthe
vocational expert’s testimony, Record at 43-44.* The only apparent error in the vocationa expert's
testimony withrespect to thesejobswas hisassignment of asedentary exertiond level to thejob of security
guard. TheDictionary of Occupational Titlesassgnsit anexertiond leve of light work. Even o, each of
thejobsidentified by the vocationa expert fallswithin the parameters of the hypothetical question posed by
the adminigtrative law judge, Record at 43, and the plaintiff accordingly could not have been harmed in any
way by thefailure of the adminigtrative law judge to provide her with the codes as promised. It istherefore
unnecessary to reach the contention of counsd for the plaintiff that heisentitled to remand merely dueto the
adminigrative law judge sfalureto provide him with the codes because the decision in this case was made
at Step 5, where the burden of proof rests with the commissioner. Remand for that reason under the
circumstances of this case would be an empty exercise indeed.

The plaintiff’s find argument is a conclusory assartion that the adminigtrative law judge “falled to
identify any specific factors impacting her credibility” and therefore was required to find that the plaintiff
could not work at the rlevant time “based upon her testimony.” Itemized Statement at 8. As dready
discussed, the factua assertion isincorrect; the administrative law judge adequatdly discussed her reasons
for finding the plaintiff’ stestimony to be“not entirely credible” The argument isdso invaid on the merits.
A finding of disability may never be based solely on the tesimony of a claimant. Medical evidence of a
disability isrequired. 20 C.F.R. § 404.1508.

Conclusion

* The codes are as follows: medical record clerk, 245.362-010; phlebotomist, 079.364-022; companion, 309.677-010; toll
collector, 211.462-038; mail clerk (erroneoudly identified by the administrative law judge as “mail carrier,” Record at 19),
209.687-026; security guard, 372.667-034; cashier, 211.362-010; automatic photo devel oping mechineoperator, 976.685-014;
and storage facility rental clerk, 295.367-026. Dictionary of Occupational Titles (U.S. Dep't of Labor, 4th ed. rev. 1991).



For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if anyissought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofilea timely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 30th day of April, 2004.

/s David M. Cohen
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